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Work accommodation

Employees with mental illness have a right to work accommodation when return-

ing from disability leave. All stakeholders need to help improve this process.

By Hugh O’'Reilly

THE COMBINATION OF MENTAL ILLNESS, DISABILITY
claims and human rights legislation has the potential
to create a great deal of problems for plan sponsors.
This mix is proving to be particularly contentious
when it comes to employers
meeting their duty to accommo-
date an individual who becomes
disabled with a mental illness.
Organizations have trouble
dealing with mentally ill employ-
ees because these individuals do
not fit within the traditional cat-
egory of disability. When we
think about disability, we tend to
think about illnesses such as can-
cer, visible problems such as bro-
ken limbs along with other inca-
pacities. Not surprisingly, the
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on this dated concept.

It is relatively easy to determine what is involved
in accommodating a disabled employee within the
scope of physical ailments. Providing accommoda-
tions such as wheelchair access, larger computer
monitors and hearing aids is commonplace today.
But the issue of accommodating a mentally ill
employee is far more complex and can create liability
under human rights legislation.

Jane Petruniak, a senior consultant with Watson
Wyatt Canada in Toronto, believes most employers
are simply not equipped to deal with mentally ill
employees. “Mental illness is a growing area of dis-
ability. In order to deal with it employers should
expect that employees will become mentally ill.
When viewed from this perspective, it can become
part of the human resources planning process and
employers can retain outside expertise to help in the
process,” she says.

As things stand now most employers have a lot of
work to do. Many organizations do not even track
absenteeism. As a result, employers may lose the
opportunity to identify a mental illness in its early
stages when it is easiest to treat, says Petruniak.
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Accommodation for mental illness is also made
difficult because many plan sponsors cannot readily
describe the job and role of the employee. This
makes it tough for healthcare professionals to proper-
ly assist the employee and determine if the plan
member is able to return to work and what accom-
modations he or she may require.

According to Petruniak, employers need to have
both a ‘hard’ and a ‘soft’ job description for each
employee to avoid this problem. A hard job description
is a traditional list of duties and responsibilities while a
soft one sets out such things as contact expected with
co-workers and supervisors as well as the public.

“In order to put together a successful return-to-
work plan, employers need to provide healthcare
professionals with an accurate picture of an employ-
ee’s work life and responsibilities. This way health-
care professionals will be better able to help them
develop an effective plan. Outside expertise may
also be required to put together the soft job descrip-
tion,” says Petruniak.

The challenge of accommodating mentally ill
employees in the workplace emphasizes the need
for plan sponsors, employees, healthcare profes-
sionals and insurers to work together. Employees
have a right under the law to accommodation—if
it is needed—when they return from a disability
leave. This is the case whether an individual has
claimed disability for a physical ailment or a men-
tal illness. The failure to accommodate can create
legal liabilities, especially if an employer either ter-
minates an individual because of his or her mental
illness or fails to make changes such as modifying
work hours and duties to help bring the employee
back to work.

A more open communication process between all
stakeholders can lead to a more appropriate and
effective accommodation. Such a process may also
have the additional benefit of a more balanced
apportioning of rights, responsibilities and obliga-
tions between the parties.

Hugh OReilly is a partmer with Torys in Toronto.
horeilly@rorys.com.
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