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Maternity leaves and employee benefits

Employers should review what coverage pregnant employees receive during maternity leave.
What they donOt offer could be construed as discrimination.

By Natasha vandenHoven and Shelly Shapero

n employeeOs entitlementplan is often used to supplement Employment Insurance
to benefits coverage dur- (El) benefits. Other employers have elected to wait for

ing maternity or parental leave explicit legislative direction.
is not clear under the law. In  Last September, OntarioOs Employment Standards Act
particular, eligibility for dis- 2000 came into force. It does not specifically require
ability benefits has long beenemployers to continue disability benefits for employees on
the subject of controversy. maternity or parental leave. Although subsection 8(c) of the

The 1992 casdlberta benefits regulation that permitted the exclusion of female
Hospital Association vs. employees from such benefits during pregnancy leave has
Parcels, established an important precedent. Susan Parbelen repealed, the legislation does not require employers to
challenged a collective agreement requirement that empboytinue disability benefits during leave. However, employ-
ees on maternity leave pre-pay all benefits premiums, wdrigewho do not do so risk a human rights complaint.
employees on other leaves were only required to pre-pdgsurance companies have informed clients that disability
25% of premiums. The court determined that maternitgenefits in Ontario must now be extended to include the
leave pre-payment constituted sex discrimination. health-related portion of maternity leave. Others say the

Recently, there have been similar decisions in Ontariohkalth-related portion of the leave should be determined on
the Ontario Cancer Treatment and Research Foundation vs. a case-by-case basis. Some employers may wish to use a top-
Ontario case, a woman chose to have her child while op plan to supplement EIl. However, it is not clear whether
vacation. She was unable to return to work because othi payment of El with a top-up plan will be considered
ness. She asked to be put on sick leave but the emplegaivalent to providing disability benefits.
placed her on maternity leave. The employerOs action wdolicies and practices remain inconsistent across the
found to be discriminatory because it denied her sick leewantry. Employers must consider their alternatives and
benefits for the period of recovery around the time of birtexamine their benefits plans. If plans discriminate against

In response to these cases, some national employevs mothers they risk potential human rights complaints
have implemented a uniform benefits plan that providasd/or grievances. BC
disability benefits for a designated period, commonly six
weeks, after the birth of a child. If the disability perioNatasha vandenHoven is a vice-president and Shelly Shapero is
does not exceed this specified time, only minimal mediegérch librarian with Aon Consulting in Toronto. natasha.vanden
documentation is required. During this period, a top-ufpoven@aon.ca; shellyshapero@aon.ca.
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The joy of direct-to-consumer advertising.
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